Attachment #16: Permanent Work Force Agreement

PURPOSE. The purposes of the Office of Community Investment and Infrastructure (the

“Agency”) and the Developer/Affordable Developer in entering into this Permanent Work Force

Agreement are to ensure:

A that San Francisco residents obtain 50 percent of the permanent jobs in the work forces
of the Owner and tenants at the Site.

B. that San Francisco residents are given first consideration for employment by the Owner
and tenants for permanent employment at the Site.

APPLICATION OF THIS SCHEDULE TO TENANTS. The Developer shall include
verbatim in its leases and require the incorporation verbatim in all subleases for space in the Site

the provisions of this Permanent Work Force Agreement. The lease shall make the incorporated
provisions binding on and enforceable by the Agency against the tenant to the same extent as
these provisions are binding on and enforceable against the Developer; except that:

A. Unless agreed otherwise by the Agency, a tenant with 26 or more employees shall submit
its workforce plan through the Developer to the Agency not later than 90 days prior to
hiring any permanent employees to work on the tenant's premises; rather than pursuant to
the requirements set forth in Section V.B.

B. A tenant with 25 or less employees shall not be required to submit an workforce plan
pursuant to Section IV, but instead shall undertake and document in writing the good
faith efforts it made to meet the goals and first consideration in employment requirements
set forth in Section IlIl. The Agency’s Contract Compliance Department shall determine
if such a tenant has exercised good faith efforts.

C. A tenant with less than 25 employees shall submit to the Agency the reports required by
Section VII of not later than 60 days after it opens for business and annually thereafter.

GOALS AND OBJECTIVES.

A. make good faith efforts to employ 50 percent of its work force at the Site in each job
category from residents of the City and County of San Francisco.

B. as provided in Section IV.B.1, give first consideration for employment at the Site to
residents of San Francisco.

PERMANENT WORKFORCE PLAN.

A. The Developer and each tenant with more than 26 employees, whether or not it is a
federal contractor, shall prepare and adopt a plan for its permanent work force at the Site.
B. The workforce plan shall contain the following:
1. Detailed procedures for ensuring that San Francisco residents who are equally or

more qualified than other candidates obtain first consideration for employment.
These procedures shall include specific recruiting, screening and hiring
procedures (e.g., phased hiring) which ensure that qualified residents receive
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offers of employment prior to other equally or less qualified candidates. If a
candidate(s) who is entitled to first consideration is not selected for the position,
the Developer or tenant shall have the burden of establishing to the Agency and
the arbitrator (if the matter is taken to arbitration), that the candidate who was
selected was better qualified for the position than the candidate(s) who was
entitled to first consideration.

2. Where it is a reasonable expectation that 10 percent or more of the employees in
any job category will regularly work less than 35 hours per week, detailed
procedures for ensuring that minority group persons, women, and San Francisco
residents do not receive a disproportionate share of the part time work.

3. An agreement that not more than 15 percent of the positions in any job category
will be filled by persons transferred from other facilities operated by the
Developer, without the prior approval of the Agency. The Agency shall grant
approval upon a showing that transfers in excess of 15 percent do not
unreasonably interfere with the objective of creating new jobs for San Francisco
residents and that such transfers further legitimate business needs of the Owner.
Transfers shall be counted in determining if the Developer has met the
employment goals for each ethnic group and women.

4. Where required by the Agency, detailed procedures for utilizing Outreach
Organizations as meaningful referral sources for job applicants.

V. ARBITRATION OF DISPUTES.

Arbitration by AAA. Any dispute regarding this Permanent Work Force Agreement shall be
determined by arbitration through the American Arbitration Association, San Francisco,
California office ("AAA") in accordance with the Commercial Rules of the AAA then
applicable, but subject to the further revisions thereof. The arbitration shall take place in
the City and County of San Francisco.

Demand for Arbitration. Where the Owner disagrees with the Agency's Notice of Non-
Qualification or Notice of Non-Compliance, the Owner shall have seven (7) business
days, in which to file a Demand for Arbitration, unless otherwise stipulated by the
parties. The Demand for Arbitration shall contain at a minimum: (1) a cover letter
demanding arbitration under this provision and identifying entities believed to be
involved in the dispute; (2) a copy of the Notice of Non-Qualification or Notice of Non-
Compliance; and (3) any written response to the Notice of Non-Qualification or Notice of
Non-Compliance. If the Owner fails to file a timely Demand for Arbitration, the Owner
shall be deemed to have accepted and to be bound by the finding of Non-Qualification or
the findings and recommendations contained in the Notice of Non-Compliance.

Parties’ Participation. The Agency and all persons or entities that have a contractual
relationship affected by the dispute shall be made an Arbitration Party. Any such person
or entity not made an Arbitration Party in the Demand for Arbitration may intervene as
an Arbitration Party and in turn may name any other such person or entity as an
Arbitration Party, provided however, that the Owner made an initial timely Demand for
Arbitration pursuant to Section V.B. above.
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Aagency Request to AAA. Within seven (7) business days after service of a Demand for
Arbitration, the Agency shall transmit to AAA a copy of the Demand for Arbitration, the

Notice of Non-Qualification or Notice of Non-Compliance, and any written response
thereto from the affected party. Such material shall be made part of the arbitration
record.

Selection of Arbitrator. One arbitrator shall arbitrate the dispute. The arbitrator shall be
selected from the panel of arbitrators from AAA by the parties to the arbitration in
accordance with the AAA rules. The parties shall act diligently in this regard. If the
Arbitration Parties fail to agree on an arbitrator within seven (7) days from the receipt of
the panel, AAA shall appoint the arbitrator. A condition to the selection of any arbitrator
shall be that person's agreement to render a decision within ninety (90) days from the
arbitrator's fulfillment of the disclosure requirements set forth in California Code of Civil
Procedure Section 1281.9.

Setting of Arbitration Hearing. A hearing shall be held within ninety (90) days of the date of
the filing of the Request, unless otherwise agreed by the parties. The arbitrator shall set

the date, time and place for the arbitration hearing(s) within the prescribed time periods
by giving notice by hand delivery or first class mail to each Arbitration Party.

Discovery. In arbitration proceedings hereunder, discovery shall be permitted in accordance with
Code of Civil Procedure §1283.05.

Burden of Proof. The burden of proof with respect to Permanent Work Force compliance and/or
Good Faith Efforts shall be on the Owner. The burden of proof as to all other alleged
breaches by the Owner shall be on the Agency.

California Law Applies. Except where expressly stated to the contrary in this Permanent Work
Force Agreement, California law, including the California Arbitration Act, Code of Civil
Procedure 8§ 1280 through 1294.2, shall govern all arbitration proceedings.

Arbitration Remedi n nctions. The arbitrator may impose only the remedies and
sanctions set forth below:

1. Order specific, reasonable actions and procedures, in the form of a temporary
restraining order, preliminary injunction or permanent injunction, to mitigate the
effects of the non-compliance and/or to bring any non-compliant Arbitration
Party into compliance.

2. Require any Arbitration Party to refrain from entering into new contracts related
to work covered by the Owner or this Permanent Work Force Agreement, or
from granting extensions or other modifications to existing contracts related to
services covered by the Owner or this Permanent Work Force Agreement, other
than those minor modifications or extensions necessary to enable compliance
with this Permanent Work Force Agreement.

3. Direct any Arbitration Party to cancel, terminate, suspend or cause to be
cancelled, terminated or suspended, any contract or portion(s) thereof for failure
of any party to the arbitration to comply with any of the Agency’s Work Force
policy requirements. Contracts may be continued upon the condition that a
program for future compliance is approved by the Agency.

Permanent Workforce Agreement
Attachment #16
Page 3 of 6



4. If any Arbitration Party is found to be in willful breach of its obligations
hereunder, the arbitrator may impose a monetary sanction not to exceed Fifty
Thousand Dollars ($50,000.00) or ten percent (10%) of the base amount of the
breaching party’s contract, whichever is less, for each such willful breach;
provided that, in determining the amount of any monetary sanction to be
assessed, the arbitrator shall consider the financial capacity of the breaching
party. No monetary sanction shall be imposed pursuant to this paragraph for the
first willful breach of this Permanent Work Force Agreement unless the
breaching party has failed to cure after being provided notice and a reasonable
opportunity to cure. Monetary sanctions may be imposed for subsequent willful
breaches by any Arbitration Party whether or not the breach is subsequently
cured. For purposes of this paragraph, "willful breach™ means a knowing and
intentional breach.

5. Direct any Arbitration Party to produce and provide to the Agency any records,
data or reports which are necessary to determine if a violation has occurred
and/or to monitor the performance of any Arbitration Party.

Arbitrator’s Decision. The arbitrator shall make his or her award within twenty (20) days after

the date that the hearing is completed; provided that where a temporary restraining order
is sought, the arbitrator shall make his or her award not later than twenty-four (24) hours
after the hearing on the motion. The arbitrator shall send the decision by certified or
registered mail to each Arbitration Party.

Default Award: No Reguirement to Seek an Order Compelling Arbitration. The arbitrator

may enter a default award against any person or entity who fails to appear at the hearing,
provided that; (1) said person or entity received actual notice of the hearing; and (2) the
complaining party has a proof of service for the absent person or entity. In order to
obtain a default award, the complaining party need not first seek or obtain an order to
arbitrate the controversy pursuant to Code of Civil Procedure §1281.2.

Arbitrator Lacks Power to Modify. Except as otherwise provided, the arbitrator shall have no

power to add to, subtract from, disregard, modify or otherwise alter the terms of this
Permanent Work Force Agreement or any other agreement between the Agency and
Owner or to negotiate new agreements or provisions between the parties.

Jurisdiction/Entry of Judament. The inquiry of the arbitrator shall be restricted to the particular

controversy which gave rise to the Demand for Arbitration. A decision of the arbitrator
issued hereunder shall be final and binding upon all Arbitration Parties. The non-
prevailing Arbitration Party(ies) shall pay the arbitrator’s fees and related costs of
arbitration (or reimburse the Arbitration Parties that advanced such arbitration fees and
costs). Each Arbitration Party shall pay its own attorneys’ fees, provided, however, that
attorneys' fees may be awarded to the prevailing party if the arbitrator finds that the
arbitration action was instituted, litigated, or defended in bad faith. Judgment upon the
arbitrator’s decision may be entered in any court of competent jurisdiction.

Exculpatory Clause. Owner expressly waives any and all claims against the Agency for

damages, direct or indirect, including, without limitation, claims relative to the
commencement, continuance and completion of construction and/or providing
professional and consulting services (“the Work™). Owner acknowledges and agrees that
the procedures set forth herein for dealing with alleged breaches or failure to comply with
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VII.

the obligations and requirements of this Permanent Work Force Agreement are
reasonable and have been anticipated by the parties in securing financing, in inviting,
submitting and receiving bids and proposals for the planning, design and construction of
the improvements and in determining the times for commencement and completion of the
planning, design and construction and/or for providing consulting, professional or
personal services.

Severability. The provisions of this Permanent Work Force Agreement are declared to be

separate and severable. The invalidity of any clause, sentence, paragraph, subdivision,
section or portion of this Permanent Work Force Agreement or the invalidity of the
application thereof to any person or circumstance shall not affect the validity of the
remainder of this Permanent Work Force Agreement or the validity of their application to
other persons or circumstances.

Arbitration Notice: BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO

HAVE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE
"ARBITRATION OF DISPUTES" PROVISION DECIDED BY NEUTRAL
ARBITRATION AS PROVIDED BY CALIFORNIA LAW AND YOU ARE GIVING
UP ANY RIGHTS YOU MIGHT POSSESS TO HAVE THE DISPUTE LITIGATED IN
COURT OR JURY TRIAL. BY INITIALING IN THE SPACE BELOW YOU ARE
GIVING UP YOUR JUDICIAL RIGHTS TO DISCOVERY AND APPEAL, UNLESS
SUCH RIGHTS ARE SPECIFICALLY INCLUDED IN THE "ARBITRATION OF
DISPUTES" PROVISION. IF YOU REFUSE TO SUBMIT TO ARBITRATION
AFTER AGREEING TO THIS PROVISION, YOU MAY BE COMPELLED TO
ARBITRATE UNDER THE AUTHORITY OF THE CALIFORNIA CODE OF CIVIL
PROCEDURE. YOUR AGREEMENT TO THIS ARBITRATION PROVISION IS
VOLUNTARY.

WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO SUBMIT
DISPUTES ARISING OUT OF THE MATTERS INCLUDED IN THE "ARBITRATION
OF DISPUTES" PROVISION TO NEUTRAL ARBITRATION.

Agency Owner

REPORTS.

The Owner and each tenant shall prepare, for its Site work force, reports for each job
category which show by race, gender, residence (including if in the Western Addition
Redevelopment Project Area A-2), and, where required by the Agency, by transfer/non-
transfer and referral source:

1. Current work force composition;

2. applicants;

3. job offers;

4, hires;
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5. rejections;

6. pending applications;
7. promotions and demotions; and
8. employees working, on average, less than 35 hours per week.
B. The reports shall be submitted quarterly to the Agency, unless otherwise required by the

Agency. In this regard the Owner and each tenant agrees that if a significant number of
positions are to be filled during a given period or other circumstances warrant, the
Agency may require daily, weekly or monthly reports containing all or some of the above
information. The Owner and each tenant further agrees that the above reports may not be
sufficient for monitoring the Owner's or tenant's performance in all circumstances, that
they will negotiate in good faith concerning additional reports, and that the arbitrator
shall have authority to require additional reports if the parties cannot agree.

VIIl. TERM. The obligations of the Owner and its tenants with respect to their permanent work forces
as set forth in the DDA, and this Permanent Work Force Agreement, shall arise from the date the
Owner or its tenants first assigns employees to the Site on a permanent basis and remain in effect
for three years thereafter.

I, hereby certify that | have authority to execute this Permanent Work Force Agreement on behalf of the

business, organization or entity listed below and that it will use good faith efforts to comply with the

Agency’s Permanent Work Force participation goals. | declare under penalty of perjury under the laws of

the State of California that the above statement is true and correct.

Signature Date

Print Your Name Title

Company Name and Phone Number
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